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I. STATEMENT OF THE ISSUES
[1] Whether the district court erred in ordering restitution in the amount of $7,157.20, for a
funeral expense not incurred by the victim’s father; for a cellular phone expense that was not
certain and not a direct consequence of the convicted crime; and for a mileage expense that was
not a direct consequence of the crime convicted, without considering Aaron Bruce’s (hereinafter
referred to as “Mr. Bruce™) ability to pay,.
IL. STATEMENT OF THE CASE

[2] On  December 8, 2015, Mr; Bruce was arrested for Unlawful
Manufacture/Delivery/Possession with Intent to Deliver Heroin, a Class A Felony; Manslaughter,
a Class B Felony, Tampering in a Criminal Investigation, a Class C Feiony; Ingestion of a
Controlled Substance, a Class A Misdemeanor; and Theft of Property, a Class A Misdemeanor.
App. 8. The Information was filed on January 15, 2016 by the State in the District Court of the
North Central Judicial District, Ward County, North Dakota in case number 51-2015-CR-02729.
App. 10. Mr. Bruce filed a Motion to Dismiss Count 2 and Brief in Support on March 11, 2016.
App. 12. On May 18, 2016, the District Court issued an Order Denying the Motion to Dismiss
Count 2. App.13. On March 1, 2017, pursuant to the agreement, the State amended Count 2 to
Negligent Homicide, a Class C Felony, and the State dismissed Count 3: Tampering in a Criminal
Investigation, a Class C Felony; dismissed Count 5: Ingestion of a Controlled Substance, a Class
A Misdemeanor; and dismissed Count 6: Theft of Property, a Class A Misdemeanor. App. 18. As
part of the agreement Mr. Bruce waived his right to appeal the Order Denying the Motion to
Dismiss Count 2. App. 21. Mr. Bruce pled guilty to Unlawful Manufacture/Delivery/Possession
with Intent to Deliver Heroin, a Class A Felony; and Negligent Homicide, a Class C Felony, and

he was sentenced by the Honorable Todd L. Cresap on the same day. App. 21. Restitution was left



open for ninety (90) days. App. 21. On May 16, 2017, a hearing on restitution was held before the
Honorable Todd L. Cresap. App. 1. Restitution was ordered in the amount of $7,157.20. App. 32.
III. STATEMENT OF FACTS
[13] On July 4, 2015, officers with the Minot Police Department were dispatched to 2920 72"
Street SE, in Minot, Ward County, North Dakota. Tr. 1, 37. Officers arrived at approximately 9:00
pm and identified a deceased male as Aiden Vanderhoef (hereinafter referred to as “Mr.
Vanderhoef”). Tr. 1, 38. Officers multiple items of drug and drug paraphernalia around the
basement room. Tr. 1, 38-39. Officers also noted apparent intravenous drug use on Mr.
Vanderhoef. Tr. 1, 38.
[f4] Mr. Bruce, Jacob Lagge (hereinafter referred to as “Mr. Lagge™), and Tyler Desilets
(hereinafter referred to as “Ms. Desilets”) were at the home when officers arrived. Tr. 1, 39. Mr.
Bruce was arrested on an unrelated outstanding warrant. Tr. 1, 41. Mr. Bruce had Mr. Vanderhoef’s
phone is his possession when he was arrested. Tr. 1, 41.
[15] Eventually, Mr. Lagge and Ms. Desilets told officers that the two of them and Mr.
Vanderhoef were using drugs in Mr. Lagge’s basement. Tr. 1, 42-43. Mr. Bruce was not present
during the drug usage, and Mr. Vanderhoef injected heroin into himself. Tr. 1, 43. At some point
after injecting, Mr. Vanderhoef lost consciousness. Tr. 1, 43. Mr. Lagge and Ms. Desilets did not
call emergency responders. Mr. Lagge and Ms. Desilets contacted Mr. Bruce. Tr. 1, 43. Mr. Lagge
left the home to pick up Mr. Bruce. Tr. 1, 43. When Mr. Bruce arrived, he attempted to revive Mr.
Vanderhoef by utilizing ice cubes. Tr. 1, 43.
[§6] While Mr. Bruce was attempting to aid Mr. Vanderhoef, Mr. Lagge and Ms. Desilets left

the home to go to Walmart (sic). Tr. 1, 43. At some point while Mr. Lagge and Ms. Desilets were

1 Tr. 1 denotes the trial transcript from the Sentencing Hearing.
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not at the home, Mr. Vanderhoef died. Tr. 1, 44. Earlier in the evening, Brian Rosenquist
(hereinafter referred to “Mr. Rosenquist”) arrived to purchase heroin. Tr. 1, 44. Mr. Bruce and Mr.
Vanderhoef were in the business of selling heroin together. Tr. 1, 44, 46-47. The heroin sold to
Mr. Rosenquist was from their supply. Tr. 1, 46-47.

[17] On March 1, 2017, Mr. Bruce pled guilty to Unlawful Manufacture/Delivery/Possession
with Intent to Deliver Heroin, a Class A Felony, and Negligent Homicide, a Class C Felony. App.
21. Restitution was left open for ninety (90) days. App. 21. A restitution hearing was held on
May 16, 2017. App. 1. Jonathan Vanderhoef, Mr. Vanderhoef’s father, testified about three items
of restitution he was seeking. Tr. 2, 5. He was seeking $6,165 in restitution for funeral expenses
for Mr. Vanderhoef, $500 for an unknown HTC cellular phone, and $492.20 for his own
transportation to and from court hearings. Tr. 2, 5.

[98] Jonathan Vanderhoef testified that a life insurance policy had been taken out for the
cighteen (18) or nineteen (19) years of Mr. Vanderhoef’s life. Tr. 2, 7. The life insurance policy
covered the entire cost of the funeral services. Tr. 2, 7. Jonathan Vanderhoef did not have any
expenses for the funeral. Tr. 2, 7. Jonathan Vanderhoef testified that the value of the cellular phone
was $500. Tr. 2, 5. Jonathan Vanderhoef did not know the exact model of the cellular phone, did
not know the replacement value of the phone, and did not know the purchase price of the phone.
Tr. 2, 7-9. Jonathan Vanderhoef based his valuation on an “educated guess.” Tr. 2, 9. Jonathan
Vanderhoef determined the transportation cost by determining the mileage from Bismarck, North
Dakota to Minot, North Dakota and multiplying that by the federal mileage reimbursement rate.

Tr. 2, 9-10.

2 Tr. 2 denotes the trial transcript from the Restitution Hearing.
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[19] Mr. Bruce testified at the restitution hearing. Tr. 2, 10. Prior to his incarceration, Mr. Bruce
was working part time making approximately $10 per hour. Tr. 2, 11. Mr. Bruce is not eligible
for release from the North Dakota Department of Corrections until 2022, Tr. 2, 12. He had no
employment awaiting his release from incarceration. Tr. 2, 12. Additionally, Mr. Bruce had no
stocks, securities, property, or other assets of any value. Tr. 2, 12. The Court ordered restitution in
the amount of $7157.20. Tr. 2, 23-24.
IV. STANDARD OF REVIEW

[10] An appeal on an order of restitution is reviewed to determine whether the district court

acted within the limits set by statute. State v. Carson, 2017 ND 196, { 5, 900 N.W.2d 41, citing

State v. Gill, 2004 ND 137,95, 681 N.W.2d 832. A district court abuses its discretion if it acts in
an arbitrary, unreasonable, or unconscionable manner, if its decision is not the product of a rational
mental process leading to a reasoned determination, or if it misinterprets or misapplies the law. Id.
V. LAW AND ARGUMENT
[f11] When determining whether to order restitution, the district court shall consider the
reasonable amount of damages sustained by the victim, which are directly related to the criminal
offense, and the ability of the defendant to pay the restitution. N.D.C.C. § 12.1-32-08. To be
directly related, there must be an immediate an intimate causal connection between the criminal

conduct and the damages. Carson, 2017 ND at 196, § 6, 900 N.W.2d 41 (citing State v. Pippin,

496 N.W.2d 50, 52-53 (N.D. 1993)). The State has the burden of proving restitution the amount
of restitution by preponderance of the evidence. Gill, 2004 ND 137,94 7, 681 N.W.2d 832.
[912] The district court shall fix the amount of restitution or reparation, which may not exceed

an amount the defendant can or will be able to pay. N.D.C.C. § 12.1-32-08. The lower court did



not fix the restitution in this case based upon an an%ount that Mr. Bruce could or would be able to
pay, and as such the restitution order was in error.

[13] Mr. Bruce pled guilty and was sentenced to ten years with all but seven years suspended.
App. 21. At the time of sentencing, Mr. Bruce had not been employed for nearly two years. The
job he did have was working part time for menial wages. He will not be released until 2022. At
the time of his release, Mr. Bruce will have gone approximately seven years without any
employment. Also at the time of sentencing, he did not have any stocks, bonds, bank accounts, or
other propter of any value. He does not have employment awaiting his release in 2022. Mr. Bruce
had no ability to pay restitution at sentencing, and he has no likelithood to be able to pay restitution
in the future.

[914] The district court ordered restitution noting, “Mr. Bruce doesn’t have a job, doesn’t have
one waiting for him, and doesn’t have any money and doesn’t have any savings.” Tr. 2, 23. The
district court’s entire finding was that no one would ever be awarded restitution if it considered
Mr. Bruce’s situation as an inability to pay restitution. Tr. 2, 23. The district court went on to say,
“I am not going so far as to say the ability of the (defendant) to pay doesn’t factor into restitution.
I am just saying it doesn’t in this case.” Tr. 2, 23.

[415] The district court did not consider an amount of restitution that Mr. Bruce could, or would
be able to, pay. The court clearly stated that the ability of Mr. Bruce to pay restitution does not
apply in this case. Because the district court did not set the amount based upon a consideration of
what Mr. Bruce could pay, this decision was clearly outside the limits set by statute.

[f16] Restitution damages are limited to those damages that are actually incurred as a direct result
of the defendant’s criminal conduct. N.D.C.C. § 12.1-32-08. The State asked for an order of

restitution expenses. Jonathan Vanderhoef testified that the funeral cost $6,165. Yet, his expenses



for the funeral were $0. A life insurance policy had been taken out for nearly the entirety of Mr.
Vanderhoef’s life. That policy covered the entire cost of the funeral. The generally understood
purpose of holding a life insurance policy is to pay for the funeral at the end of a person’s life.
That’s what happened here.

[17] Mr. Vanderhoef injected himself with heroin. He overdosed and died. Mr. Bruce was not
present when the heroin was used. He was called to the scene to attempt to help his friend. Mr.
Bruce was trying to save Mr. Vanderhoef’s life. He was unsuccessful and pled guilty for
negligently causing the dead. Yet, the fact remains. Mr. Vanderhoef injected himself with heroin,
and died as a result. The life insurance policy paid for the funeral based upon this action.

[18] The district court would not consider the lack of expense for the funeral by Jonathan
Vanderhoef. Tr. 2, 19. The court’s decision was not based in statute. Restitution must be based
upon what was actually incurred by the victim. The actual in fact amount incurred by Jonathan
Vanderhoef for the funeral was $0. That is the actual expense to him, and that would be the proper
restitution order. Any other amount is arbifrary. The district court erred in ordering restitution in

the amount of $6,165.

[919] The State has to show that the value of the phone was more likely than not $500.Gill, 2004
ND 137, 9 7, 681 N.W.2d 832._ Based upon the evidence presented, the State did not meet that
burden, and the award by the district court was in error. Jonathan Vanderhoef testified that a HTC
model cellular phone was never recovered after Mr. Vanderhoef’s death. The phone was
purchased from Verizon, but Jonathan Vanderhoef did not know how much it was purchased for.

He did not replace the cellular phone, and did not know the replacement cost of the phone.



Jonathan Vanderhoef did not know the exact model of the cellular phone. He was not in the
business of cellular phones. He valued the phone at $500 based on a generalized internet search
and an educated guess.

[920] Jonathan Vanderhoef had no particularized skill or expertise in the valuation of cellular
phones. He did not explain how he came to the $500 value of the phone. Further, when asked
about how he came to the valuation, he became hostile and indicated that he did not want any
restitution for the cellular phone. The determination of $500 in value was an arbitrary number
reached by guessing at the value. When the district court ordered this amount of restitution, it also
was acting arbitrarily. The district court did not decide based upon the limits set in statute, and
thus erred by ordering restitution for the unknown HTC cellular phone.

[921] Moreover, the HTC cellular phone in question is not a direct consequence of Mr. Bruce’s
convicted crimes. In determining the reasonable damages sustained by the victim, the damages
are limited to those directly related to the criminal conduct. Carson, 2017 ND 196, 9 6. There must
be an immediate and intimate causal connection between the restitution awarded and the crime
convicted. Id. at § 6. In Carson, the defendant was convicted of possession of stolen property. Id.
at 4 9 The Court held, when the district court awarded restitution for damages that occurred from
an un-convicted burglary, it was not acting within the limits set by statute. Id. Thus, the State can
only seek restitution from those crimes convicted or pled to.

[122] Here, Mr. Bruce was originally charged with theft. He was never convicted for any theft
crimes arising out of the events on July 4, 2015. Mr. Bruce ultimately pled guilty to Unlawful
Manufacture/Delivery/Possession with Intent to Deliver Heroin and Negligent Homicide. The
theft charge was dismissed by the State. The value of an unrecovered cellular phone would be a

natural restitution award for a theft charge, but there is no immediate connection to the crimes



committed. Because the court awarded restitution for a crime that Mr. Bruce was never convicted
of, the district court exceeded the limits set by statute.

[923] The State asked the district court to award Jonathan Vanderhoef restitution for the mileage
from four trips to and from court hearings in Mr. Bruce’s case. App. 28. While Jonathan
Vanderhoef had an interest in the outcome, he was not a necessary party. The district court required
the attendance of the State’s attorney, the defendant, and defense counsel. Everyone else in
attendance at Mr. Bruce’s hearings was there voluntarily. Mileage to hearings is not a direct result
of criminal conduct.

[724] The district court found but for the criminal conduct, Jonathan Vanderhoef would not have
had to come to court hearings. Tr. 2, 22. This is not the standard set by statute. The district court
did not find that there was a direct connection to Mr. Bruce’s criminal conduct, which it could not
have found. There is no immediate nor intimate causal connection between the convicted crimes
and the attendance to future hearings. As such, the order of restitution was not within the limits set
by statute.

VI. CONCLUSION

[925] Based upon the above and foregoing, the Appellant, Aaron Bruce respectfully submits that
the district court erred ordering restitution for the funeral expenses, the cellular phone, and the
mileage expense. The district court’s order was not within the limits set by statute and is therefore
in error. Mr. Bruce further respectfully requests that this Court reverse the determination on

restitution, or remand this case to the court below with directions for the district court to do the

same.
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